	LIES, DAMNED LIES, AND MANAGED EARNINGS 


	The crackdown is here. The nation's top earnings cop has put corporate America on notice: Quit cooking the books. Cross the line, you may do time. 
Someplace right now, in the layers of a FORTUNE 500 company, An employee--probably high up and probably helped by people who work for him--is perpetrating an accounting fraud. Down the road that crime will come to light and cost the company's shareholders hundreds of millions of dollars. 

Typically, the employee will not have set out to be dishonest, only to dodge a few rules. His fraud, small at first, will build, because the exit he thought just around the corner never appears. In time, some subordinate may say, "Whoa!" But he won't muster the courage to blow the whistle, and the fraud will go on. 

Until it's uncovered. The company's stock will drop then, by a big percent. Class-action lawyers will leap. The Securities and Exchange Commission will file unpleasant enforcement actions, levy fines, and leave the bad guys looking for another line of work. 

Eventually someone may go to jail. 

And the fundamental reason, very often, will be that the company or one of its divisions was "managing earnings"--trying to meet Wall Street expectations or those of the boss, trying also to pretend that the course of business is smooth and predictable when in reality it is not. 

Jail? This is not a spot that CEOs and other high-placed executives see themselves checking into, for any reason. Jail for managing earnings? Many corporate chiefs would find that preposterous, having come to believe that "making their numbers" is just what executives do. Okay, so the pressure might lead some of them to do dumb (but legal) things--like making off-price deals at the end of a quarter that simply steal from full-priced business down the road. Who cares? Others might even be driven to make hash of the rules that publicly owned companies are required to abide by, Generally Accepted Accounting Principles, known as GAAP. Sure, that might mean crossing a legal line, but so what? 

Well, the "so what" is Arthur Levitt, chairman of the SEC and the grand enforcer when it comes to GAAP. Last year, with his attorneys and accountants digging into Bankers Trust and Cendant and W.R. Grace and Livent and Oxford Health Plans and Sunbeam and Waste Management--and who knows what other big companies the SEC isn't talking about--Levitt finally reached the gag point. He simply declared war on bad financial reporting. 

The opening shots came in a New York speech, "The Numbers Game," that Levitt gave last September to CPAs, lawyers, and academics. Lynn Turner, chief accountant of the SEC (and formerly a partner of Coopers & Lybrand), recalls that as Levitt started to speak, waiters whipped around serving salads, and people began to eat. "Then," says Turner, "two amazing things happened. First, people put down their forks and started listening very hard. Then--and this just never happens--they pulled out notepads." What they heard was the SEC chairman committing his agency in no uncertain terms to a serious, high-priority attack on earnings management. Since then several SEC officials have gone out of their way to state that there are many managements doing their accounting honestly, but that night the chairman spared no one. He roundly criticized a business community that greeted "accounting hocus-pocus" with nothing more than "nods and winks." Among the accounting tactics he blasted were improper revenue recognition, unjustified restructuring charges, and the artifices called "cookie-jar reserves." Accountants know all of these (and more) as "accounting irregularities"--intentional misstatements in financial reports, which Levitt and his team regard as very often the equivalent of fraud. 

In a recent conversation with FORTUNE, Levitt left no doubt that he intends to keep the heat on. What's at stake, he says, is nothing less than the credibility of the U.S. financial-reporting system, traditionally thought to be the best in the world. It will not now, he vowed, be undermined by managements obsessed with making their numbers. "It's a basic cultural change we're asking for," he said, "nothing short of that." 

For those who can't get with the program, the punishment increasingly could be criminal prosecution. The SEC does not itself have the ability to bring criminal actions, so the chairman has been out jawboning people who do, like Attorney General Janet Reno and various U.S. Attorneys. Levitt would particularly like to see these folk nail brokers who cheat investors, but there are accounting-fraud cases in which he wants indictments as well. 

One U.S. Attorney in tune with the SEC's tough new line is Mary Jo White, of New York's Southern District. White has brought a string of accounting-fraud actions and says she still has "a lot" in the pipeline. Her district has two bigtime criminal cases even now--Livent and Bankers Trust, both stemming from managed earnings. However, as White points out, "On the criminal side, we don't use that polite a term; we call it accounting fraud or 'cooking the books.'" White has also prosecuted smaller cases that she prizes for their deterrence value. Object lessons don't work in most areas of the law, she says, but "significant jail time" for a white-collar executive is apt to give others of his ilk severe shakes. 

What qualifies as significant? In March, Donald Ferrarini, the 71-year-old former CEO of a New York insurance brokerage, Underwriters Financial Group (UFG), got 12 years. (He is appealing.) Ferrarini had cooked the most basic recipes in the book: He overstated revenues and understated expenses, a combo that magically converted UFG from a loser into a moneymaker. The scam, uncovered in 1995, cost shareholders, policyholders, and premium finance companies close to $30 million. 

One reason Ferrarini faces such a long stretch in jail is that sentencing guidelines treat $30 million as a lot of money. And so they should, considering that there really isn't much difference between $30 million lost in an accounting fraud and the same amount lifted in a bank robbery. But that sum is peanuts compared with the vast sums lost over the past couple of years as one big accounting scandal after another reeled out. The toll doesn't suggest that the next execs to be sentenced for accounting crimes should expect much in the way of leniency. 

Whether all this is enough to change the culture at the top of U.S. business remains to be seen. In taking on earnings management, Levitt is threatening a practice many CEOs regard as part of their bill of rights. The former communications director of a prominent FORTUNE 500 company remembers the blast his CEO once let loose at the financial managers and lawyers trying to tell him that the quarterly earnings he proposed to announce weren't accurate. Roared the CEO: "Stop fooling around with my numbers! The No. 1 job of management is to smooth out earnings." 

Or take this anecdote out of General Electric's recent history. In 1994 the Wall Street Journal ran a long, front-page story detailing the many ways that Jack Welch and his team smoothed earnings at GE. Among them were the careful timing of capital gains (which is a permissible way of managing earnings, says the SEC) and the creative use of restructuring charges and reserves (which sometimes is not). Immediately, so a GE staff member told a FORTUNE writer, GE people got calls from other corporations--specifically, according to the account, AIG, Champion International, and Cigna--saying, "Well, this is what companies do. Why is this a front-page story?" 

One would have hoped the answer was obvious. The fundamental problem with the earnings-management culture--especially when it leads companies to cross the line in accounting--is that it obscures facts investors ought to know, leaving them in the dark about the true value of a business. That's bad enough when times are good, like now. Let business go south, and abusive financial reporting can veil huge amounts of deterioration. 

The cult of consistent earnings imposes opportunity costs as well. To start with, even the least offensive kinds of earnings management take time, mainly because executives have to decide which of several maneuvers to go for. Then there are the related tasks, especially the need to talk extensively to analysts and massage their earnings-per-share expectations. Custom says those expectations must not be disappointed by even a penny, since a management's inability to come up with a measly cent, when so many opportunities to manipulate earnings exist, will often be interpreted as a stark sign of failure and a reason to bomb the stock. 

One well-regarded FORTUNE 500 CEO said recently that he probably spends 35% of his time talking to analysts and big shareholders, and otherwise worrying about the concerns of the Street. Would his company's bottom line be better off if he devoted that time to the business? "Of course," he answered. But there is always the stock price to think about--and naturally the CEO's compensation is structured to make sure he thinks about it a lot. The television show Fantasy Island had a line, "The plane! The plane!" In the world of fantasy earnings, the rationale is always "The stock! The stock!" 

What has sparked Chairman Levitt's war on falsified earnings reports, however, isn't the occasional distracted CEO. It's the continual eruption of accounting frauds. The accumulation of cases, in fact, keeps suggesting that beneath corporate America's uncannily disciplined march of profits during this decade lie great expanses of accounting rot, just waiting to be revealed. 

Right now, among big cookers of books, the grand prize for rot is shared by the two caught up in criminal proceedings, Livent and Bankers Trust. Livent, for its part, vaporized close to $150 million in market value last August when new controlling shareholders (among them Hollywood bigwig Michael Ovitz) asserted that Livent's books had been cooked for years. Prosecutors went on to charge the company's former CEO, Ragtime and Fosse producer Garth Drabinsky, with creating another showpiece, in which Livent starred as a thriving operation when in reality it was crumbling. Indeed, Livent kept looking presentable only because financial facts were being whisked around like props in a stage set. Drabinsky was indicted in January and even earlier had exited from the U.S., stage north: He is holed up in his homeland, Canada, where he has denied wrongdoing and has said he will fight extradition proceedings. He has also sued both Livent and its auditors, KPMG. 

At Bankers Trust, prosecutors say that employees working in the securities-processing business in the mid-1990s met top management's call for good results by misappropriating money that belonged to security holders but hadn't been claimed (and that was required to be escheated to the state). The funds were used to cover the department's general expenses, a procedure that increased profits. The evidence has already caused Bankers Trust to plead guilty and agree to a $63 million fine. In addition, at least three former BT managers, including B.J. Kingdon, the boss of the division that included securities processing, are reported to have been issued "target letters" that signal they may be indicted. 

Kingdon, through his lawyer, neither confirms nor denies the existence of a target letter. The lawyer says Kingdon has reacted to reports about this matter with "astonishment" and "outrage." Kingdon, says the lawyer, was not aware that anything unlawful was being done. The lawyer also says that "whatever took place, took place in daylight, with the appropriate levels of the bank monitoring the activity." 

That comment raises a question already begging for an answer: whether executives up the line at Bankers Trust, like former CEO Charles Sanford, will be pulled into this affair. The SEC's attempts to curb accounting fraud have always emphasized "tone at the top," and Bankers Trust's management has given a great impression of being tone-deaf. A few years ago the company got into deep trouble for unprincipled selling of derivatives, and even now, in the midst of its securities-processing mess, it has the SEC on its neck because of possible problems with its loan-loss reserves. 

A case alleging still another horrific fraud could soon come out of Newark. There, in what one knowledgeable person describes as "conference rooms jammed with lawyers," the office of the U.S. Attorney for New Jersey is boring in on the celebrated case of Cendant. Or, put more precisely, what's under the microscope are the flagrant accounting violations (of which more later) at CUC International, which merged with HFS Inc. in 1997 to form Cendant. The subsequent news of chicanery at CUC clobbered Cendant's stock by more than $14 billion in a single day. 

For its part, the SEC has a "formal investigation" in progress on Cendant--that's its term for "you're in trouble"--and the same thing going on at Sunbeam and Waste Management and, down the line in size, Mercury Finance and telecommunications company Telxon. These all are companies that in recent times made major restatements of earnings, usually the first sign of serious accounting problems. Another restater is Oxford Health Plans, which is the subject of a lesser SEC investigation called an "informal inquiry." The big question about Oxford is whether its books got out of control simply because of the well-publicized chaos in its computer systems or because of irregularities as well. 

Never fear that the SEC will run out of accounting cases to examine and perhaps move in on, because seldom does a month pass that those ugly words "restatement of earnings" do not fasten themselves to a new company. Joining the crowd recently from the FORTUNE 1,000 were drugstore chain Rite Aid, holding company MCN Energy Group, and drug wholesaler McKesson HBOC. Ironically, this is McKesson's second brush with accounting infamy this century (see box, "McKesson Again"). 

Like any good general, Arthur Levitt has a strategy for going after this enemy called managed earnings. In his September speech, in fact, he unveiled a list of five accounting problems that would get the unremitting attention of the SEC. They were "big bath" restructuring charges, acquisition accounting, "cookie-jar reserves," the abuse of "materiality," and revenue recognition. 

Of these, that last item--the wrongful booking of sales--seems the closest to outright fraud. GAAP includes some firm rules for recognizing revenue, and most don't leave a lot of room for playing around. That hasn't stopped the bad guys. A recent study done for the Committee of Sponsoring Organizations of the Treadway Commission (called COSO), which is supported by various accounting and financial bodies, studied 200 alleged frauds carried out by publicly owned companies in the 11 years ended in 1997. Roughly 50% had a revenue-recognition component. Many of the cases involved small companies, which for that matter pack the list when it comes to fraud of any kind. 

Even so, some of the biggest accounting scandals of the past few years (and now McKesson's to boot) have also featured revenue-recognition schemes. Executives at Sensormatic held the books open at the end of quarters so that they could get enough sales in the door to meet their earnings targets. Richard Rubin, former CEO of apparel company Donnkenny, is awaiting sentence for creating false invoices that he used to book sales. And Al Dunlap, who was fired as CEO of Sunbeam by its board, is alleged to have carried out (among other things) a "bill and hold" scam. In other words, Sunbeam recorded the sale of goods but simply held them in its own warehouse, a forbidden combo unless a customer has taken bona fide ownership of the goods and requested they be stored. (Dunlap, says his lawyer, relied on Arthur Andersen's assurances that Sunbeam was conforming to GAAP.) Walter Schuetze, chief accountant of the SEC's Division of Enforcement, sees in these scandals a simple theme: "When it comes to cooking the books, revenue recognition is the recipe of choice." 

Lately, though, the other earnings-management techniques on Levitt's list have been coming on like a new cuisine, suddenly and sweepingly popular. Take, first, the charges that hit earnings when a company restructures on its own or as the result of an acquisition. Say that a company commits itself at these junctures to exit a business or close a factory in the near future. Under GAAP, it must today, in what we'll call year one, estimate the costs it will eventually incur in the restructuring--for severance payments, plant closings, and the like--and charge them off, even though many of the expenses won't actually be paid until, say, year two or three. These charges, which end up in a liability called a reserve, tend to put craters in year one's profits. But analysts generally ignore the bottom-line damage these write-offs do, focusing instead on operating earnings. In fact, all too often analysts cheer these charges, figuring that they clear the decks for good results in the future. 

Earnings often do shine in the wake of a restructuring--but not necessarily because business has improved. Maybe all that happened was that the restructuring charge was a "big bath," deliberately made larger than the monies to be paid out, which allows the excess to be channeled back into earnings in year two or year three. Abracadabra!--higher profits than would otherwise have materialized. 

Or maybe the company made the restructuring charge a kitchen disposal, using it to gobble up all kinds of costs that by rights should be hitting this year's operating earnings or next. Schuetze recently ticked off some of the impermissible costs the SEC has found in restructuring charges: services to be provided in some future period by lawyers, accountants, and investment bankers; special bonuses for officers; expenses for retraining people. "Even," he said sorrowfully, as if not quite believing this level of deceit, "expenses for training people not yet hired." 

Since Levitt's speech, the SEC has sent a letter to about 150 companies that took large restructuring charges last year. The letter warned that their annual reports might be selected for review. It also reminded the companies that they are required to make disclosures about the status of their restructuring reserves--how many dollars paid out so far, how many employees terminated vs. the original plan, and so forth. The implication was that the SEC would be looking to see that the companies were adhering to their restructuring plans and not emerging with reserves that could be popped into earnings at a propitious moment. The disclosure requirements had been there for years but were often ignored. Not anymore. 

That's especially true because the SEC has followed through with tough reviews, both of annual reports and registration statements. One SEC target was Rite Aid, which took a large restructuring charge in fiscal 1999 (a year that ended in February) in anticipation of closing 379 stores. The SEC later compelled the company to reduce the size of its restructuring charge (from $290 million to $233 million), add major expenses to its operating costs, and restate its profits from the unaudited figure of $158 million it had reported in March--a figure even then far below "analysts' expectations"--to $144 million. This year, to date, Rite Aid has lost close to $7 billion in market cap, and class-action lawyers are all over its case. 

In a second assault on acquisition accounting, the SEC attacked a dearly loved perquisite of tech companies: the write-offs that purchasers in a merger make for an asset called in-process research and development (IPR&D). As merger accounting works, a purchaser must assign values to all the assets it has bought and then, for the most part, capitalize them and write them off in future years. But IPR&D assets--ah, there's a beauty. The value assigned to these must be written off immediately, which means their cost doesn't hang around to clip earnings in future years. 

And what are these things anyway? GAAP's definition of IPR&D assets are those "to be used" in R&D--this might be a gleam-in-the-eye technology, for example--as opposed to those "resulting from" R&D, like a proven technology. You can see that these definitions cry out for judgments, and there's the problem. It is the SEC's view that acquirers have done their utmost to assign maximum amounts of their purchase price to IPR&D so that they can ditch these costs immediately. The commission therefore got militant on this issue last year, forcing restatements of earnings when it concluded too much value had been assigned to IPR&D. A publication called the Analyst's Accounting Observer counts at least 60 tech companies that have been forced to restate. Among them was Motorola. Its accounting penalty was $99 million, which was the amount of IPR&D "costs" it tried to write off all at once in 1998 and which it will now instead be writing off gradually as the years go by. 

Let us dip now, if you will pardon the expression, into another item on Levitt's list, cookie-jar reserves. GAAP, of course, is too stiffly worded to include a term like that. But not even the accounting-challenged have trouble visualizing that these are earnings held back from the period in which they should have been recognized and kept instead for a rainy day. Maybe the husbander is truly worried about bad weather hitting its business (as many banks, for example, claim to be), or maybe it just wants to manage earnings. It doesn't matter: GAAP says companies cannot establish reserves for "contingencies," because such costs can't be estimated. They should hit income statements when they actually arrive. 

Beyond that, cookie jars are innately a problem because investors usually can't detect that they exist. Even outside directors, said one recently, typically wouldn't be told that managers had hidden cookies away. That makes it difficult for anyone to fairly value a company, says Harvey Goldschmid, general counsel of the SEC. A second problem, he says, is that managements will often use reserves to "dim the signals" going to both the public and their boards when business turns down. 

The SEC says it is looking at a number of companies suspected of harboring improper reserves. In fact, in late June mighty Microsoft admitted that it was getting the eye. The SEC's most elaborate reserve case, however, is the one it launched last December against W.R. Grace, not just attacking cookie jars but also roping in another item on Levitt's list, "materiality." This term acknowledges that the preparation of financial statements is a complex job and that neither managements nor their outside auditors, however well intentioned, can testify that the figures are accurate down to the penny. Auditors deal with this uncertainty by attesting that a company's statements are accurate "in all material respects." Unfortunately, auditors also lean on materiality when they are trying to convince themselves it's okay for managers to slip intentional misstatements into their financial reports. 

The SEC is right now busy drawing a line in the sand about materiality. In the past it has sometimes permitted managements to get by with irregularities in their financial reports just as long as the deliberate misstatements could be classed, often by some ad hoc mathematical logic, as immaterial. But it is now preparing to say--in a staff bulletin soon to appear--that intentional errors made for the purpose of managing earnings just won't be tolerated. 

In the W.R. Grace case, moreover, it went after intentional errors made several years back. It seems that in the early 1990s a division of that company, National Medical Care (NMC), made more in profits than it had expected. So NMC, according to the SEC, deliberately underreported its earnings (thereby creating an "irregularity"), stuffing the excess into a cookie-jar reserve that in time got to be $60 million in size. Then in 1993, when profits needed a sugar fix, NMC started feeding the reserve into earnings (thereby compounding the irregularities). Meanwhile, Grace's auditors, Price Waterhouse, went along with these contortions on the grounds that they weren't material. 

The SEC, launching its case, objected to the entire goings-on. By June it had exacted cease-and-desist consents from two PricewaterhouseCoopers partners and from Grace itself, which agreed as well to set up a $1 million educational fund to further awareness of GAAP. The commission has also filed cease-and-desist proceedings against seven former Grace officers (among them CEO J.P. Bolduc), of whom three get special attention. These three, who include Grace's former chief financial officer, Brian Smith, are licensed CPAs whom the SEC views as having engaged in "inappropriate professional conduct." So the commission wants an administrative judge to bar them from practicing before the SEC. That means they could not play any part in preparing the financial statements of publicly owned companies or any other SEC registrant. 

Smith's lawyer, Wallace Timmeny, once an SEC staffer himself and now at Dechert Price & Rhoads, plans to lean on the materiality argument in defending his client. But he also argues in essence that it would be bitterly unfair for Smith and a couple of other unlucky parishioners to get excommunicated for sins rampant in the rest of the congregation. "If you think what my client did constitutes fraud," he protested to the SEC before the charges came, "then every company in the FORTUNE 500 is engaged in fraud." 

The Grace case is important to Levitt's initiative because it sends such a strong message to other companies, some of which should be thinking, "There but for the god of Grace go I." In an entirely different way, the Cendant case demands attention because it displays such gross behavior. The misdeeds are fully documented as well, in a remarkable and unsparing 146-page report done for the audit committee of Cendant's board by the law firm of Willkie Farr & Gallagher and auditors imported for the project, Arthur Andersen. Here are some of the report's findings: 

· In the three years 1995-97, CUC's operating income before taxes was improperly inflated by $500 million, which was more than one-third of its reported pretax income for those years. 

· Though many of the improprieties occurred in CUC's biggest subsidiary, Comp-U-Card, they reached to 16 others as well. No fewer than 20 employees participated in the wrongdoing. 

· Several CUC employees who were interviewed said they understood that the purpose of inflating earnings was to meet "analysts' expectations." 

· In the first three quarters of each of the infected years, CUC put out unaudited financial statements that headquarters deliberately falsified, mostly by "adjusting" Comp-U-Card's revenues upward and its expenses downward. These favorable "adjustments" grew: They were $31 million in 1995, $87 million in 1976, and $176 million in 1997. 

· At the end of each year, before its outside auditors, Ernst & Young, came in to make their annual review, CUC undid those improprieties (which would almost certainly have been discovered in the audit process) and instead created the earnings it needed mainly by plucking them from cookie-jar reserves. 

· In most cases, the explanations that CUC gave Ernst & Young for these reserve infusions satisfied the accounting firm, which in general did not display impressive detective skills. On one occasion, however, E&Y could not find justification for $25 million transferred helpfully from a reserve--and this it let pass as "immaterial." (Cendant has sued E&Y, which has responded that it was the victim of deception and is "outraged" to be blamed for Cendant's own fraud.) 

· In one particularly colorful incident, CUC used a merger reserve it had established in 1997 to swallow up $597,000 of private airplane expenses that its CEO, Walter Forbes, had paid in 1995 and 1996, and for which he had requested reimbursement. Had these expenses not been allocated to the reserve, they would have turned up where they should have: in operating costs. 

Naturally, Willkie Farr questioned Forbes about his knowledge of CUC's wrongdoing. He denied knowing anything about it. After the lawyers' report was completed, Forbes also issued a statement saying, in part, "Any suggestion that I 'should have known' about the fraud is completely unfounded." 

At a minimum, his obliviousness is odd, since one businessman who spent several hours with Forbes a couple of years ago remembers him as "a walking encyclopedia about his company, given to unusual specificity about numbers and details." But if Forbes truly did not know, at least one reader of the report--this writer--thinks Forbes was a pathetically uninformed CEO and probably one of the worst ever to head a major company. Forbes left Cendant in July 1998 and today, says a spokeswoman, is pursuing startup investments internationally, especially in Europe. 

Michael Young, a Willkie Farr litigator and a student of accounting frauds, says they tend to follow a predictable trajectory. The Cendant case was no exception. It started small and grew out of control. It also dragged in employees who were troubled by what they were asked to do but did it anyway. Young remembers one case in which he was about to interview a woman implicated in a fraud. She suddenly burst into tears and said the totally unexpected: "I'm so glad to have someone to talk to about this." 

Levitt understands well that the SEC is facing an enormous challenge in trying to get the cultural change it wants. Wall Street itself is an obstacle: It wants consistent earnings, however attained. Speaking at a recent investor-relations conference, one stock analyst, Gary Balter of DLJ, baldly urged that companies consider "hiding earnings" for future use. "If you don't play the game," he said, "you're going to get hurt." 

On a second front, the SEC has already run into roadblocks on certain new rules it would like to impose on audit committees (see box). Levitt himself has grown used to visits from business leaders not happy at all with accounting changes disturbing their lives. Even some feds are up in arms. The SEC, brandishing GAAP, is arguing that certain banks have overstated their reserves; banking regulators, perfectly happy with a little conservatism, have risen in protest. 

Another issue is whether really egregious cases can be made criminal actions. For a U.S. Attorney, whose alternatives include going after drug dealing, espionage, and bank robbery, it is no easy decision to take on a white-collar case stuffed with the arcana of accounting. According to Levitt's chief policeman, director of enforcement Richard Walker, the cases that ought to wind up in criminal court are those in which a company or executive has exhibited a high level of what lawyers call scienter--that is, knowing and willful conduct--and acted "to violate the law, misapply accounting standards, and affect financial reporting." Prosecutors may also weigh aggravating factors such as lies told to auditors or profitable trades made by an executive as he paints a false picture of his company's financial health. Walker, who has been at the SEC for eight years, thinks Levitt's message is in any event getting through. "I'm seeing more acceptance of these cases by U.S. Attorneys today than in all the time I've been here." 

Some skeptics point out that Levitt is hardly the first SEC chairman to bear down on cooked books. Abraham Briloff, the crusty accounting professor from Baruch College, has reminded SEC chief accountant Lynn Turner that many another cleanup effort has been tried and has opined that this one, too, will probably fail. Other businessmen think political reality will force Levitt himself to limit his goals. Says one East Coast CEO deeply experienced in finance: "When he goes after GE, I'll know he's serious." 

Meanwhile, some corporations continue to behave in ways that make you question whether they've even heard of Levitt. Companies are not in the least required to make forecasts about earnings. Yet this spring, as McKesson was conceding that it had no real handle on the profits of its accounting-troubled unit, HBOC, it was still saying it was comfortable with projections that it could make $2.50 a share for its fiscal year ending next February. McKesson's nervy statement supports the opinion of class-action lawyer William Lerach that it is always good to allow time for the actors in frauds, especially CEOs, to make the self-destructive public statements they almost always do. 

If tales like McKesson's confirm the challenge that Levitt faces, there is another that puts a slightly different complexion on things. The SEC's Turner says he knows a largish FORTUNE 500 company that in a recent reporting period ended up with earnings well beyond Street expectations. The boss said to the CFO: "Let's hold some of those back." "Wait a minute," objected the CFO, "don't even go there. Don't you know what the SEC is doing to people?" And the boss looked at the CFO, told him he was in "career limiting" territory, and once again ordered the earnings hid. 

And what happened then? Turner's answer: "The CFO, the auditors, and the audit committee got together and managed to convince the boss he was wrong." 

That's just one time, at one company. But at least it's a start. 

PHOTO (COLOR): On the Beat: After six years of large accomplishment as SEC chairman, Arthur Levitt has turned tough about earnings. 

PHOTO (COLOR):The Law: U.S. Attorney White says calling it "managed earnings" is too polite. She prefers an ungarnished "cooked books." 

PHOTOS (COLOR):Two in Trouble: Livent's ex-CEO Drabinsky (top) has been indicted. Kingdon, formerly of Bankers Trust, is reported to have received a "target letter" signaling he may be charged as well. 

PHOTO (COLOR):Drawing the Line: The SEC's Schuetze, Walker, Levitt, and Turner (left to right) are breaking new ground in enforcement actions. 

PHOTOS (COLOR): Big Bosses Once: Companies once headed by Dean Buntrock (top) of Waste Management, Al Dunlap of Sunbeam, and Steve Wiggins (bottom) of Oxford Health are under inspection by the SEC. 

PHOTO (COLOR):Man on the Spot: Walter Forbes was the CEO of CUC International when it was a glamorous grower and still at Cendant when CUC was exposed as a books-cooker. 
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By Carol J. Loomis and Reporter Asssociates Jane Folpe, Wilton Woods, and Patricia Neering 

MCKESSON AGAIN 

The accounting scam that rocked the company in 1938 was a doozy. So's the new one. 
Before it merged with McKesson-Robbins early this year, software supplier HBO & Co. was known on Wall Street as "a consensus beater," the sort that never disappointed analysts' expectations. Maybe we now know why. In April and again in May, the new company called McKesson HBOC announced major restatements of earnings, and in June it said that seven top executives had either resigned or been fired, including CEO Mark Pulido and CFO Richard Hawkins (who both resigned). The reason for all this? "Sales" at HBO & Co. that didn't deserve the name. Okay, said the market, down with the stock--and $9 billion in value disappeared in a day. 

The fact that a McKesson division should today be caught cooking the books is bizarrely ironic. Sixty years ago the company then called McKesson & Robbins was the center of perhaps the most famous accounting-fraud case in history. That swindle occurred because auditing firms were not in those days obliged to confirm the existence of inventory physically. As a result, McKesson's CEO, Donald Coster, conned his outside auditor, Price Waterhouse, into believing that the company had about $10 million of "crude drugs" it didn't have, stored in Canadian warehouses that didn't exist. 

The discovery of the fraud in 1938 and the companion revelation that Coster was really Philip Musica, a man who had twice served time (once for bribing customs officials, later for grand larceny), sent McKesson into bankruptcy and rocked the business world. The crisis also produced both a rule that auditors had to henceforth physically check inventory and a famous story about Goldman Sachs' Sidney Weinberg, a McKesson director who was sitting in an emergency board meeting when the news came that Coster/Musica had committed suicide. Unfazed, Weinberg said, "Let's fire him for his sins anyway." Added one wag about the late con man: "Obviously, he couldn't face the Musica." 

PHOTO (COLOR): Philip Musica a.k.a. Coster-and by either name a crook 

PUT BITE INTO AUDIT COMMITTEES 

Warren Buffett says boards should make auditors state their real opinion. 
Eager for boards to have better audit committees than they do, Arthur Levitt got a special panel to make recommendations for improvement and now wants them adopted. But when the New York Stock Exchange asked its listed companies to comment on the recommendations, back came bullets. 

The companies especially disliked a proposal that would have required audit committees to do their homework and then attest in annual reports that the financial statements therein conformed to GAAP. Some protesters thought such a rule would invite lawsuits against audit committee members. Others saw role confusion. Attesting, said one letter, "is what the external auditor is hired to do." 

A related objection came from Warren Buffett, chairman of Berkshire Hathaway, who, up to the minute he put up his hand on this one, had publicly and warmly applauded Levitt's campaign against earnings management. Here, though, Buffett disputed the thought that an audit committee, meeting for a few hours a year, could attest to anything meaningful about a company's financial statements. Instead, he said, the committee needs to learn what the outside auditors know--something that "frequently does not occur, even (perhaps especially) when major shortcomings exist." 

Buffett said the committee should require the auditors to give detailed answers to three questions: 

1. If the auditor were solely responsible for preparation of the company's financial statements, would they have been done differently, in either material or nonmaterial ways? If "differently," the auditor should explain both management's argument and his own. 

2. If the auditor were an investor, would he have received the information essential to understanding the company's financial performance during the reporting period? 

3. Is the company following the same internal audit procedure the auditor would if he himself were CEO? If not, what are the differences and why? 

Buffett then said--in italics--that the auditors' answers should be spelled out in the minutes of the meeting. The point, he said, is to hang "monetary liability" on the auditors, that being the only thing that will drive them to truly do their job instead of becoming subservient to management. 

FORTUNE asked Olivia Kirtley, chair of the American Institute of Certified Public Accountants and also chief financial officer of Vermont American Corp., for her opinion about Buffett's ideas. He'd "boiled down" his questions, she said, but they were "in the spirit" of what the AICPA's own audit committee asks of its outside auditors. 

Whether her auditing-firm constituency would like a plan that seeks to get them either to do their job well or to accept monetary responsibility for failure is doubtful. Auditors have eased their legal troubles in the past decade, managing to establish that financial statements are the responsibility of management, and also getting help from new laws and a friendly Supreme Court decision. As a result, the number of suits auditors are having to defend is sharply down. 

Of course, it is also during this decade that managements have learned all the subterranean routes for meeting "expectations." Is that simply coincidence or has the slimming of monetary consequences made auditors less diligent and more compliant than was once the case? That question is unanswerable. Buffett's three are not. 

PHOTO (COLOR): Hot-Spot Chair Kirtley heads the AICPA 

THE CEO AS FELON 

This sampler of CEOs nailed for accounting fraud in the past five years recalls what still another jailed boss, Barry Minkow, of ZZZZ Best, said when sentenced in 1989: "Today is a great day for this country. The system works. They got the right guy." 

THE CEO

  Donald Ferrarini, 71

  UNDERWRITERS FINANCIAL GROUP

WHAT HE DID

  Reported nonexistent revenues; made losing company look like

   profit maker.

CONVICTION/PLEA

  Convicted, 2/99.

THE OUTCOME

  Sentenced to 12 years, one month. He is appealing.

THE CEO

  Richard Rubin, 57

  DONNKENNY

WHAT HE DID

  Concocted false invoices and revenues to meet earnings goals.

CONVICTION/PLEA

  Pleaded guilty, 2/99.

THE OUTCOME

  Sentence pending; faces maximum of five years.

THE CEO

  Chan Desaigoudar, 61

  CALIFORNIA MICRO DEVICES

WHAT HE DID

  Led staff to record sales for products not shipped--or even

   manufactured.

CONVICTION/PLEA

  Convicted, 7/98.

THE OUTCOME

  Serving sentence of 36 months.

THE CEO

  Clifford Hotte, 51

  HEALTH MANAGEMENT

WHAT HE DID

  Altered books well after 1995 year ended to get nearer Street

   estimates.

CONVICTION/PLEA

  Convicted, 5/98.

THE OUTCOME

  Sentence of nine years is on appeal.

THE CEO

  Paul Safronchik, 35

  HOME THEATER PRODUCTS INTL.

WHAT HE DID

  Invented customers and sales; showed profits when red ink was

   the reality.

CONVICTION/PLEA

  Pleaded guilty, 12/96.

THE OUTCOME

  Serving sentence of 37 months.

THE CEO

  Earl Brian, 57

  FNN

WHAT HE DID

  Spun companies he controlled into elaborate plot that inflated

   FNN's sales.

CONVICTION/PLEA

  Convicted, 10/96.

THE OUTCOME

  Serving sentence of five years.

THE CEO

  Eddie Antar, 51

  CRAZY EDDIE

WHAT HE DID

  Fabricated inventory data, overstated income, got PR firms to

   issue lies.

CONVICTION/PLEA

  Pleaded guilty, 5/96.

THE OUTCOME

  Serving sentence of six years, ten months.

THE CEO

  Steven Hoffenberg, 54

  TOWERS FINANCIAL

WHAT HE DID

  Ran Ponzi scheme that defrauded Towers investors of $450

   million.

CONVICTION/PLEA

  Pleaded guilty, 4/95.

THE OUTCOME

  Serving sentence of 20 years.

THE CEO

  Q.T. Wiles, 79

  MINISCRIBE

WHAT HE DID

  Falsified books to "make numbers"; shipped bricks instead of

   disk drives.

CONVICTION/PLEA

  Convicted, 7/94.

THE OUTCOME

  Served 30-month sentence; released this year.

PHOTO (COLOR): Hard Time Richard Rubin ran Donnkenny's fraud-and now is headed for jail. 

	

Copyright © Time Inc., 1999. All rights reserved. No part of this material may be duplicated or redisseminated without permission.


	 


