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SUSETTE KELO, et al., Petitioners v. CITY OF NEW LONDON, CONNECTICUT, et al.

SUPREME COURT OF THE UNITED STATES

545 U.S. 469; 125 S. Ct. 2655

June 23, 2005, Decided 

JUDGES: Stevens, J., delivered the opinion of the Court, in which Kennedy, Souter, Ginsburg, and Breyer, JJ., joined. Kennedy, J., filed a concurring opinion, post, p. 490. O'Connor, J., filed a dissenting opinion, in which Rehnquist, C. J., and Scalia and Thomas, JJ., joined, post, p. 494. Thomas, J., filed a dissenting opinion, post, p. 505.  

OPINION BY: STEVENS
In 2000, the city of New London approved a development plan that, in the words of the Supreme Court of Connecticut, was "projected to create in excess of 1,000 jobs, to increase tax and other revenues, and to revitalize an economically distressed city, including its downtown and waterfront areas."  In assembling the land needed for this project, the city's development agent has purchased property from willing sellers and proposes to use the power of eminent domain to acquire the remainder of the property from unwilling owners in exchange for just compensation.  The question presented is whether the city's proposed disposition of this property qualifies as a "public use" within the meaning of the Takings Clause of the Fifth Amendment to the Constitution.
The city of New London (hereinafter City) sits at the junction of the Thames River and the Long Island Sound in southeastern Connecticut.  Decades of economic decline led a state agency in 1990 to designate the City a "distressed municipality." In 1996, the Federal Government closed the Naval Undersea Warfare Center, which had been located in the Fort Trumbull area of the City and had employed over 1,500 people.  In 1998, the City's unemployment rate was nearly double that of the State, and its population of just under 24,000 residents was at its lowest since 1920. 

These conditions prompted state and local officials to target New London, and particularly its Fort Trumbull area, for economic revitalization.  To this end, respondent New London Development Corporation (NLDC), a private nonprofit entity established some years earlier to assist the City in planning economic development, was reactivated.  In January 1998, the State authorized a $5.35 million bond issue to support the NLDC's planning activities and a $10 million bond issue toward the creation of a Fort Trumbull State Park.  In February, the pharmaceutical company Pfizer Inc. announced that it would build a $300 million research facility on a site immediately adjacent to Fort Trumbull; local planners hoped that Pfizer would draw new business to the area, thereby serving as a catalyst to the area's rejuvenation.  After receiving initial approval from the city council, the NLDC continued its planning activities and held a series of neighborhood meetings to educate the public about the process.  In May, the city council authorized the NLDC to formally submit its plans to the relevant state agencies for review.  Upon obtaining state-level approval, the NLDC finalized an integrated development plan focused on 90 acres of the Fort Trumbull area. 

The Fort Trumbull area is situated on a peninsula that juts into the Thames River.  The area comprises approximately 115 privately owned properties, as well as the 32 acres of land formerly occupied by the naval facility (Trumbull State Park now occupies 18 of those 32 acres).  The development plan encompasses seven parcels. Parcel 1 is designated for a waterfront conference hotel at the center of a "small urban village" that will include restaurants and shopping.  This parcel will also have marinas for both recreational and commercial uses.  A pedestrian "riverwalk" will originate here and continue down the coast, connecting the waterfront areas of the development.  Parcel 2 will be the site of approximately 80 new residences organized into an urban neighborhood and linked by public walkway to the remainder of the development, including the state park.  This parcel also includes space reserved for a new U. S. Coast Guard Museum.  Parcel 3, which is located immediately north of the Pfizer facility, will contain at least 90,000 square feet of research and development office space.  Parcel 4A is a 2.4-acre site that will be used either to support the adjacent state park, by providing parking or retail services for visitors, or to support the nearby marina.  Parcel 4B will include a renovated marina, as well as the final stretch of the riverwalk.  Parcels 5, 6, and 7 will provide land for office and retail space, parking, and water-dependent commercial uses.  

The NLDC intended the development plan to capitalize on the arrival of the Pfizer facility and the new commerce it was expected to attract.  In addition to creating jobs, generating tax revenue, and helping to "build momentum for the revitalization of downtown New London," id., at 92, the plan was also designed to make the City more attractive and to create leisure and recreational opportunities on the waterfront and in the park. 

The city council approved the plan in January 2000, and designated the NLDC as its development agent in charge of implementation.  See Conn. Gen. Stat. § 8-188 (2005).  The city council also authorized the NLDC to purchase property or to acquire property by exercising eminent domain in the City's name.  § 8-193.  The NLDC successfully negotiated the purchase of most of the real estate in the 90-acre area, but its negotiations with petitioners failed.  As a consequence, in November 2000, the NLDC initiated the condemnation proceedings that gave rise to this case. 
II 

Petitioner Susette Kelo has lived in the Fort Trumbull area since 1997.  She has made extensive improvements to her house, which she prizes for its water view.  Petitioner Wilhelmina Dery was born in her Fort Trumbull house in 1918 and has lived there her entire life.  Her husband Charles (also a petitioner) has lived in the house since they married some 60 years ago.  In all, the nine petitioners own 15 properties in Fort Trumbull--4 in parcel 3 of the development plan and 11 in parcel 4A.  Ten of the parcels are occupied by the owner or a family member; the other five are held as investment properties.  There is no allegation that any of these properties is blighted or otherwise in poor condition; rather, they were condemned only because they happen to be located in the development area. 

In December 2000, petitioners brought this action in the New London Superior Court.  They claimed, among other things, that the taking of their properties would violate the "public use" restriction in the Fifth Amendment.  After a 7-day bench trial, the Superior Court granted a permanent restraining order prohibiting the taking of the properties located  in parcel 4A (park or marina support).  It, however, denied petitioners relief as to the properties located in parcel 3 (office space). 

After the Superior Court ruled, both sides took appeals to the Supreme Court of Connecticut.  That court held, over a dissent, that all of the City's proposed takings were valid.  It began by upholding the lower court's determination that the takings were authorized by chapter 132, the State's municipal development statute.  …
We granted certiorari to determine whether a city's decision to take property for the purpose of economic development satisfies the "public use" requirement of the Fifth Amendment. 

III 

Two polar propositions are perfectly clear.  On the one hand, it has long been accepted that the sovereign may not take the property of A for the sole purpose of transferring it to another private party B, even though A is paid just compensation.  On the other hand, it is equally clear that a State may transfer property from one private party to another if future "use by the public" is the purpose of the taking; the condemnation of land for a railroad with common-carrier duties is a familiar example.  Neither of these propositions, however, determines the disposition of this case. 

…
The disposition of this case therefore turns on the question whether the City's development plan serves a "public purpose."  Without exception, our cases have defined that concept broadly, reflecting our longstanding policy of deference to legislative judgments in this field. 

In Berman v. Parker, 348 U.S. 26, 99 L. Ed. 27, 75 S. Ct. 98 (1954), this Court upheld a redevelopment plan targeting a blighted area of Washington, D. C., in which most of the housing for the area's 5,000 inhabitants was beyond repair.  Under the plan, the area would be condemned and part of it utilized for the construction of streets, schools, and other public facilities.  The remainder of the land would be leased or sold to private parties for the purpose of redevelopment, including the construction of low-cost housing. 

The owner of a department store located in the area challenged the condemnation, pointing out that his store was not itself blighted and arguing that the creation of a "better balanced, more attractive community" was not a valid public use.  Writing for a unanimous Court, Justice Douglas refused to evaluate this claim in isolation, deferring instead to the legislative and agency judgment that the area "must be planned as a whole" for the plan to be successful.  The Court explained that "community redevelopment programs need not, by force of the Constitution, be on a piecemeal basis--lot by lot, building by building."  The public use underlying the taking was unequivocally affirmed: 

"We do not sit to determine whether a particular housing project is or is not desirable.  The concept of the public welfare is broad and inclusive.  . . .  The values it represents are spiritual as well as physical, aesthetic as well as monetary.  It is within the power of the legislature to determine that the community should be beautiful as well as healthy, spacious as well as clean, well-balanced as well as carefully patrolled.  In the present case, the Congress and its authorized agencies have made determinations that take into account a wide variety of values.  It is not for us to reappraise them.  If those who govern the District of Columbia decide that the Nation's Capital should be beautiful as well as sanitary, there is nothing in the Fifth Amendment that stands in the way."  
In Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 81 L. Ed. 2d 186, 104 S. Ct. 2321 (1984), the Court considered a Hawaii statute whereby fee title was taken from lessors and transferred to lessees (for just compensation) in order to reduce the concentration of land ownership.  We unanimously upheld the statute and rejected the Ninth Circuit's view that it was "a naked attempt on the part of the state of Hawaii to take the property of A and transfer it to B solely for B's private use and benefit."  Reaffirming Berman's deferential approach to legislative judgments in this field, we concluded that the State's purpose of eliminating the "social and economic evils of a land oligopoly" qualified as a valid public use.  Our opinion also rejected the contention that the mere fact that the State immediately transferred the properties to private individuals upon condemnation somehow diminished the public character of the taking.  "[I]t is only the taking's purpose, and not its mechanics," we explained, that matters in determining public use.  …

Just as we decline to second-guess the City's considered judgments about the efficacy of its development plan, we also decline to second-guess the City's determinations as to what lands it needs to acquire in order to effectuate the project.   "It is not for the courts to oversee the choice of the boundary line nor to sit in review on the size of a particular project area.  Once the question of the public purpose has been decided, the amount and character of land to be taken for the project and the need for a particular tract to complete the integrated plan rests in the discretion of the legislative branch."  Berman, 348 U.S., at 35-36, 99 L. Ed. 27, 75 S. Ct. 98. 

In affirming the City's authority to take petitioners' properties, we do not minimize the hardship that condemnations may entail, notwithstanding the payment of just compensation.  We emphasize that nothing in our opinion precludes any State from placing further restrictions on its exercise of the takings power.  Indeed, many States already impose "public use" requirements that are stricter than the federal baseline.  Some of these requirements have been established as a matter of state constitutional law, while others are expressed in state eminent domain statutes that carefully limit the grounds upon which takings may be exercised.  As the submissions of the parties and their amici make clear, the necessity and wisdom of using eminent domain to promote economic development are certainly matters of legitimate public debate.  This Court's authority, however, extends only to determining whether the City's proposed condemnations are for a "public use" within the meaning of the Fifth Amendment to the Federal Constitution.  Because over a century of our case law interpreting that provision dictates an affirmative answer to that question, we may not grant petitioners the relief that they seek. 

The judgment of the Supreme Court of Connecticut is affirmed. 

DISSENT BY: O’CONNOR
Justice O'Connor, with whom the Chief Justice, Justice Scalia, and Justice Thomas join, dissenting. 

Over two centuries ago, just after the Bill of Rights was ratified, Justice Chase wrote: 

"An Act of the Legislature (for I cannot call it a law) contrary to the great first principles of the social compact, cannot be considered a rightful exercise of legislative authority . . . .  A few instances will suffice to explain what I mean.  . . .  [A] law that takes property from A. and gives it to B: It is against all reason and justice, for a people to entrust a Legislature with such powers; and, therefore, it cannot be presumed that they have done it."  Calder v. Bull, 3 U.S. 386, (1798) (emphasis deleted).
Today the Court abandons this long-held, basic limitation on government power.  Under the banner of economic development, all private property is now vulnerable to being taken and transferred to another private owner, so long as it might be upgraded--i.e., given to an owner who will use it in a way that the legislature deems more beneficial to the public--in the process.  To reason, as the Court does, that the incidental public benefits resulting from the subsequent ordinary use of private property render economic development takings "for public use" is to wash out any distinction between private and public use of property--and thereby effectively to delete the words "for public use" from the Takings Clause of the Fifth Amendment.  Accordingly I respectfully dissent. 

…

II 

… 

Our cases have generally identified three categories of takings that comply with the public use requirement, though it is in the nature of things that the boundaries between these categories are not always firm.  Two are relatively straightforward and uncontroversial.  First, the sovereign may transfer private property to public ownership--such as for a road, a hospital, or a military base.  Second, the sovereign may transfer private property to private parties, often common carriers, who make the property available for the public's use--such as with a railroad, a public utility, or a stadium.  But "public ownership" and "use-by-the-public" are sometimes too constricting and impractical ways to define the scope of the Public Use Clause.  Thus we have allowed that, in certain circumstances and to meet certain exigencies, takings that serve a public purpose also satisfy the Constitution even if the property is destined for subsequent private use.  

This case returns us for the first time in over 20 years to the hard question of when a purportedly "public purpose" taking meets the public use requirement.  It presents an issue of first impression: Are economic development takings constitutional?  I would hold that they are not.  …
It was possible after Berman and Midkiff to imagine unconstitutional transfers from A to B.  Those decisions endorsed government intervention when private property use had veered to such an extreme that the public was suffering as a consequence.  Today nearly all real property is susceptible to condemnation on the Court's theory.  In the prescient words of a dissenter from the infamous decision in Poletown, "[n]ow that we have authorized local legislative bodies to decide that a different commercial or industrial use of property will produce greater public benefits than its present use, no homeowner's, merchant's or manufacturer's property, however productive or valuable to its owner, is immune from condemnation for the benefit of other private interests that will put it to a 'higher' use."  This is why economic development takings "seriously jeopardiz[e] the security of all private property ownership.”

Any property may now be taken for the benefit of another private party, but the fallout from this decision will not be random.  The beneficiaries are likely to be those citizens with disproportionate influence and power in the political process, including large corporations and development firms.  As for the victims, the government now has license to transfer property from those with fewer resources to those with more.  The Founders cannot have intended this perverse result.  "[T]hat alone is a just government," wrote James Madison, "which impartially secures to every man, whatever is his own." For the National Gazette, Property, (Mar. 27, 1792), reprinted in 14 Papers of James Madison 266 (R. Rutland et al. eds. 1983). 

I would hold that the takings in both Parcel 3 and Parcel 4A are unconstitutional, reverse the judgment of the Supreme Court of Connecticut, and remand for further proceedings.

DISSENT BY: THOMAS
Justice Thomas, dissenting. 

Long ago, William Blackstone wrote that "the law of the land . . . postpone[s] even public necessity to the sacred and inviolable rights of private property." … The Framers embodied that principle in the Constitution, allowing the government to take property not for "public necessity," but instead for "public use." Amdt. 5.  Defying this understanding, the Court replaces the Public Use Clause with a "'[P]ublic [P]urpose'" Clause,… a restriction that is satisfied, the Court instructs, so long as the purpose is "legitimate" and the means "not irrational."  This deferential shift in phraseology enables the Court to hold, against all common sense, that a costly urban-renewal project whose stated purpose is a vague promise of new jobs and increased tax revenue, but which is also suspiciously agreeable to the Pfizer Corporation, is for a "public use." 

I cannot agree.  If such "economic development" takings are for a "public use," any taking is, and the Court has erased the Public Use Clause from our Constitution, as Justice O'Connor powerfully argues in dissent.  I do not believe that this Court can eliminate liberties expressly enumerated in the Constitution and therefore join her dissenting opinion.  Regrettably, however, the Court's error runs deeper than this.  Today's decision is simply the latest in a string of our cases construing the Public Use Clause to be a virtual nullity, without the slightest nod to its original meaning. In my view, the Public Use Clause, originally understood, is a meaningful limit on the government's eminent domain power. Our cases have strayed from the Clause's original meaning, and I would reconsider them. 

…

IV 

The consequences of today's decision are not difficult to predict, and promise to be harmful. So-called "urban renewal" programs provide some compensation for the properties they take, but no compensation is possible for the subjective value of these lands to the individuals displaced and the indignity inflicted by uprooting them from their homes.  Allowing the government to take property solely for public purposes is bad enough, but extending the concept of public purpose to encompass any economically beneficial goal guarantees that these losses will fall disproportionately on poor communities.  Those communities are not only systematically less likely to put their lands to the highest and best social use, but are also the least politically powerful.  If ever there were justification for intrusive judicial review of constitutional provisions that protect "discrete and insular minorities," surely that principle would apply with great force to the powerless groups and individuals the Public Use Clause protects.  The deferential standard this Court has adopted for the Public Use Clause is therefore deeply perverse.  It encourages "those citizens with disproportionate influence and power in the political process, including large corporations and development firms," to victimize the weak.  
Those incentives have made the legacy of this Court's "public purpose" test an unhappy one.  In the 1950's, no doubt emboldened in part by the expansive understanding of "public use" this Court adopted in Berman, cities "rushed to draw plans" for downtown development.  … "Of all the families displaced by urban renewal from 1949 through 1963, 63 percent of those whose race was known were nonwhite, and of these families, 56 percent of nonwhites and 38 percent of whites had incomes low enough to qualify for public housing, which, however, was seldom available to them." Public works projects in the 1950's and 1960's destroyed predominantly minority communities in St. Paul, Minnesota, and Baltimore, Maryland.  In 1981, urban planners in Detroit, Michigan, uprooted the largely "lower-income and elderly" Poletown neighborhood for the benefit of the General Motors Corporation.  Urban renewal projects have long been associated with the displacement of blacks; "[i]n cities across the country,  urban renewal came to be known as 'Negro removal.'" Pritchett, The "Public Menace" of Blight: Urban Renewal and the Private Uses of Eminent Domain, 21 Yale L. & Pol'y Rev. 1, 47 (2003).  Over 97 percent of the individuals forcibly removed from their homes by the "slum-clearance" project upheld by this Court in Berman were black.  Regrettably, the predictable consequence of the Court's decision will be to exacerbate these effects. 

…
The Court relies almost exclusively on this Court's prior cases to derive today's far-reaching, and dangerous, result.  But the principles this Court should employ to dispose of this case are found in the Public Use Clause itself, not in Justice Peckham's high opinion of reclamation laws,  ...  When faced with a clash of constitutional principle and a line of unreasoned cases wholly divorced from the text, history, and structure of our founding document, we should not hesitate to resolve the tension in favor of the Constitution's original meaning. For the reasons I have given, and for the reasons given in Justice O'Connor's dissent, the conflict of principle raised by this boundless use of the eminent domain power should be resolved in petitioners' favor.  I would reverse the judgment of the Connecticut Supreme Court.  

