Page 


Flagiello, Appellant, v. Pennsylvania Hospital

Supreme Court of Pennsylvania

417 Pa. 486; 208 A.2d 193
March 22, 1965, Decided 

OPINION

Mrs. Mary C. Flagiello was injured in the Pennsylvania Hospital in Philadelphia … through the negligence of two employees of the hospital, she was caused to fall, sustaining in the fall a fracture to her right ankle, and, that this injury, entirely unrelated to the ailment which brought her into the hospital originally, necessitated further hospital and medical care. …
The hospital has not denied that its negligence caused Mrs. Flagiello's injuries.  It merely announces that it is an eleemosynary institution, and, therefore, owed no duty of care to its patient. It declares in effect that it can do wrong and still not be liable in damages to the person it has wronged.  …

In the early days of public accommodation for the ill and the maimed, charity was exercised in its pure and pristine sense.  Many good men and women, liberal in purse and generous in soul, set up houses to heal the poor and homeless victims of disease and injury.  They made no charge for this care.  The benefactors felt themselves richly rewarded in the knowledge that they were befriending humanity.  In that period of sociological history, the hospitals were havens mostly for the indigent.  The wealthy and the so-called middle class were treated in their homes where usually there could be found better facilities than could be had in the hospitals. …
Whatever the law may have been regarding charitable institutions in the past, it does not meet the conditions of today.  Charitable enterprises are no longer housed in ramshackly wooden structures.  They are not mere storm shelters to succor the traveler and temporarily refuge those stricken in a common disaster.  Hospitals today are growing into mighty edifices in brick, stone, glass and marble.  Many of them maintain large staffs, they use the best equipment that science can devise, they utilize the most modern methods in devoting themselves to the noblest purpose of man, that of helping one's stricken brother.  But they do all this on a business basis, submitting invoices for services rendered -- and properly so.

And if a hospital functions as a business institution, by charging and receiving money for what it offers, it must be a business establishment also in meeting obligations it incurs in running that establishment. One of those inescapable obligations is that it must exercise a proper degree of care for its patients, and, to the extent that it fails in that care, it should be liable in damages as any other commercial firm would be liable.  If a hospital employee negligently leaves a sponge in the abdominal cavity of a paying patient, why should the hospital be freed from liability, any more than a restaurant owner should escape responsibility for the damage inflicted by a waitress who negligently overturns a tray of hot dishes on a guest?

A person may recover damages if he is injured, as the result of negligence, in a hotel, theater, street car, store, skating rink, natatorium, bowling alley, train or ship, yet he cannot recover if he is hurt in the place where accidents are considered most unlikely to occur -- in a hospital, where one goes to be cured of an already existing infirmity and not to be saddled with additional woe and torment.  This is indeed the paradox of paradoxes.  It has no logic, reason, and, least of all, justice, to support it.  And still more paradoxical is the argument that, by refusing recovery to the victim of a hospital's own negligence, one somehow is serving charity!

If there was any justification for the charitable immunity doctrine when it was first announced, it has lost that justification today. …
England, which is supposed to have launched the doctrine, abandoned it, as we have seen, before it ever really set out on an authoritative voyage, and does not accept it today.  Nor do Australia, Canada and New Zealand.  In the United States, at least twenty-four States have wholly discarded the rule and fourteen other States have modified its application. …
Nor is to be feared that with the imposition of liability for torts, accidents in the hospitals will disproportionately increase.  It would be a voodoo prediction that with the lifting of the immunity doctrine, hospital patients would leap out of beds to break legs, scar themselves with X-ray machines, rip off bandages, smash plaster of Paris casts, and ingest wrong medicines, in order to further disable themselves and thus collect money damages.  No sane person would prefer  money to a sane and healthy body, free of pain, agony and torment. …

In refusing to answer, the defendant asks that we immunize it from a liability which attaches to every other person or establishment in the Commonwealth.  …
Stare decisis channels the law.  It erects lighthouses and flys the signals of safety.  The ships of jurisprudence must follow that well-defined channel which, over the years, has been proved to be secure and trustworthy.  But it would not comport with wisdom to insist that, should shoals rise in a heretofore safe course and rocks emerge to encumber the passage, the ship should nonetheless pursue the original course, merely because it presented no hazard in the past.  The principle of stare decisis does not demand that we follow precedents which shipwreck justice.

Stare decisis is not an iron mold into which every utterance by a Court, regardless of circumstances, parties, economic barometer and sociological climate, must be poured, and, where, like wet concrete, it must acquire an unyielding rigidity which nothing later can change.

Chief Justice Von Moschzisker of this Court said: ". . . if, after thorough examination and deep thought a prior judicial decision seems wrong in principle or manifestly out of accord with modern conditions of life, it should not be followed as a controlling precedent." …
The history of law through the ages records numerous inequities pronounced by courts because the society of the day sanctioned them.  Reason revolts, humanity shudders, and justice recoils before much of what was done in the past under the name of law.  Yet, we are urged to retain a forbidding incongruity in the law simply because it is old.  That kind of reasoning would have retained prosecution for witchcraft, imprisonment for debt and hanging for minor offenses which today are hardly regarded misdemeanors. …

A rule that has become insolvent has no place in the active market of current enterprise.  When a rule offends against reason, when it is at odds with every precept of natural justice, and when it cannot be defended on its own merits, but has to depend alone on a discredited genealogy, courts not only possess the inherent power to repudiate, but, indeed, it is required, by the very nature of judicial function, to abolish such a rule.  

Perhaps the most eloquent, potent and meaningful demonstration in modern times of a Court's power to saw away from the tree of the law a branch which not only was infirm and tainted, but which could in time contaminate the soil of liberty in which the tree itself grew, was the case of Brown v. Board of Education, 347 U.S. 483, which, in 1953, repudiated the "separate but equal doctrine" laid down in Plessy v. Ferguson, 163 U.S. 537, and declared that there must be no segregation in the public schools of America on the basis of race.  As amazing as it must now sound that the law of a country founded on the proposition that all persons are born equal should have countenanced and enforced segregation, yet such was the law of the land until the historic Brown decision of May 17, 1954.

Of course, the precedents here recalled do not justify a light and casual treatment of the doctrine of stare decisis but they proclaim unequivocally that where justice demands, reason dictates, equality enjoins and fair play decrees a change in judge-made law, courts will not lack in determination to establish that change.  We, therefore, overrule Michael v. Hahnemann, 404 Pa. 424, and all other decisions of identical effect, and hold that the hospital's liability must be governed by the same principles of law as apply to other employers.

